
STATE OF NEW YORK
PUBLIC SERVICE COMMTSSION

At a session of the Public Service
Commission held in the City of
Albany on September 79, 2079

COMMTSSIONERS PRESENT :

John B. Rhodes, Chair
Diane X. Burman
James S. Alesi
Tracey A. Edwards
John B. Howard

cAsE 1-4-F-0490 Application of Cassadaga Wind LLC for a
Certificate of Environment.al Compatibility and
Public Need Pursuant to Article 10 to
Construct a Wind Energy Project, Iocated in
the Towns of Charlott.e, Cherry Creek, Stockton
and Arkwright, Chautauqua County.

ORDER APPROVING COMPLIANCE FILINGS
2l and 30

BY THE COMMISSTON:

INTRODUCTION

On January t.7, 201-8, the New York State Board on

El-ectric Generation Siting and the Environment (Siting Board)

granted a Certificate of Environmental Compatibility and Public
Need, With Conditions (Cert.ificate Order) 1 to Cassadaga Wind,

LLC (Cassadaga Wind or Certificate Holder) pursuant. to Public
Servj-ce Law (PSL) S168. The Certificate Order authorizes
Cassadaga Wj-nd to construct and operate a ut.ility-scaIe wind

1 Case l-4-F-0490, Application of Cass adaga Wind LLC for a
Cert.ificate of Environmental- rlbilir and Public Need
Pursuant t.o Article 10 to Construct a Wind Energy Project
Order Granting Certificate of Environmental Compatibility and
Public Need, With Conditions (issued January l-7, 2018).

(Issued and Effective September 24, 20l-9)
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energy facility (the Project) in the Towns of Charlotte, Cherry

Creek, Stockton, and Arkwright, in Chaut,auqua County. The

Certificate Order contained Certificate Conditions that reguire
several compliance filings by the Certificate Holder, to be

approved by the Siting Board or the Public Service Commission

(Commission) , in the event the Siting Board's jurisdiction has

ceased, including conditions for construction and operational
impact mitigation.2

On June 21, 201,9, Cassadaga Wind filed Compliance

Filings in response to Conditions 21, and 30. Through this
Order, the Commission approves these filings, for the purposes

identified beIow.

BACKGROUND

Condition 2L

Certificate Condition 21 requires the Certificate
Holder to submit the following:

The Final Emergency Action Plan that sha11
be implemented during Facility construction,
operation, and decommissioning, Training
drills with emergency responders shall occur
at 1east, once per year. Copies of the final
plan sha1l be provided to DPS staff, the NYS

Division of Homeland Security and Emergency
Services, and 1oca1 emergency responders
that serve the Facility.

2 Under 16 NYCRR 51002.2, "[t]he applicant may not commence
construction of all or any portion of t.he facility or
interconnectj-ons for which the Board has required approval of
a compliance filing as a condition precedent to such
constructj-on until the applicant has submitted the required
compliance fillng for that portion of the facility and
received approval of it by the Board, or by the Commissj-on
after the Board's jurisdiction has ceased."
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Condition 30

Certificate Condition 30 requires t.he Cert.iflcat.e
Holder,to submit. the following:

Shadow Flicker lmpacts Analysis, Control,
Minimization and Mitigation PIan. Shadow
flicker caused by wind turbine operations
shaIl be limited to a maximum of 30 hours
annually at any nonparticipating residential-
receptor, subject to verificat.ion using
shadow detection and operational controls at
appropriate wind turbines. The Shadow
Fl-icker fmpacts Minimization and Mitigation
Plan shal-i inciude:

a) updated analysis of realistic and
receptor-specific predict.ed flicker based on
final proposed design;

b) a protocol for monj-t.oring operational
conditions and potential flicker exposure at
the wind t.urbine locations identified in the
updated analysis, based on meteorological
condi-tions;

c) details of the shadow det.ect.ion and
prevention technology that will be adopted
for real-time meteorological monitoring and
operational control of turbines;

d) temporary turbine shutdowns during
periods that produce f1j-cker,' and

e) shielding or blocking measures (such as
landscape plantings and window treat.ments)
for receptor l-ocations that submit
complaints for exposures that are not
subject to the 30-hour annual timit.

Detail-s of flicker conLrol, mlnimization and
mitigation measures shal1 be lndicated on
final design drawlngs and standards, and
site plans as appropriate.
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PUBLIC NOTICE

On June 2a, 20L9, Cassadaga Wind served Compliance

Filings 21 and 30 as required under 16 NYCRR 51002.2(c) (1-5).
Pursuant t.o 15 NYCRR 51002 .2 (d) , " [a] ny interested person or
party may file comments regarding any compliance filing within
21 days of the filing and service of such compliance filing done

in accordance with subdivision (c) of this section." No

comments were filed during the 21-day comment period for
Compliance Filing 21-. Comments were filed during the 21--day

comment pericd for Compliance Filing 30,

LEGAL AUTHORITY

Under PSL 5168(7), "[f]oIIowing any rehearing and any

judicial review of the Board's decision, t.he board's
jurisdiction over an application shall cease, provided, however,

that the permanent Board shall retaj-n jurisdiction with respect
to the amendment, suspension or revocation of a certificate."
For purposes of the subject compli-ance filings described here,
t.he Siting Board's jurisdiction has ceased, ds such, pursuant to
15 NYCRR 51002.2(f)3 the Commisslon has the jurisdiction to
approve these compliance filings.a

Public Servj-ce Law S158 (5) includes a delegation of
au-thority to the Commission for compliance admi-nist.ration. That

section states " It] he department [of Public Service] or the

3 "Compliance filings will not be effective until approved by
the Board or by t.he Commissj-on after the Board's jurisdiction
has ceased. "

Specifica11y, PSL S168 (7) states that " If] ollowing any
rehearing and any judicial review of the board's decisJ-on,
the board's jurisdiction over an application shal1 cease,
provided, however, that t.he permanent board shaIl retain
jurisdict.ion with respect to the amendment, suspension or
revocation of a certificate. "

4
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[Public Service] commission shaIl moniLor, enforce and

administer compliance with any terms and conditions set forth in
the ISit.ing] board's order IOrder Granting Certif icate of
Envj-ronment.al- Compatibility and Public Needl . "

The Slting Board's rules , 75 NYCRR 51O02 (1) , establish
procedures and requiremenLs for a certificate hol-der to comply

with the "terms, conditions, limitations, or modifications of
t.he construction and operation of the facilit.y authorized in the

certificate." 16 NYCRR S 1002.2 describes the procedures that a

cer:tificate holder must comply with, including fiiing
requirements, notice procedures, and outlines the jurisdiction
of the Sit.ing Board and the Commission in approving compliance

filings. 15 NYCRR 51002.2(b) establ-ishes that a phased approach

to compliance filings can occur so long as t.he "applicant has

submitted t.he required compliance filing for that portion of t.he

facil-ity and received approval of it by the Board, or by the
Commission after t.he Board's jurisdiction has ceased."

Pursuant to LG NYCRR 51002.3 a certificate holder is
required to submit " (a) a description of and citation to the
requirement in a certificate or an order for which compliance is
to be demonstraLed; (b) a description of how t.he applicant witl
comply with t.he requi-rements of the certificate or order; and

(c) final maps, p1ans, diagrams, <irawings, stud.ies, reports or
other documents demonstrating compliance." Under 16 NYCRR

51002.2(g) , the Siting Board, or the Commj-ssion if t.he Siting
Board's jurisdiction has ceased, ffiay approve compliance filings
subject t.o speclf ied terms, conditions, l-imitations, or
modificaLions. Finally, pursuant to 75 NYCRR 1002.2(i), the
standard of review for compliance filings shal-I be whether the

"compliance filing reasonably assures compliance with the

Certifi6ate. "

-5-



cAsE t -F-0490

DfSCUSSION

Condition 2t
Pursuant to Certificate Condition 21, the Emergency

Action Pl-an was submitted on .]une 2!, 2019, by t.he Certif icate
Holder and was reviewed by DPS Staff. Staff previously advised

the Commisslon that the CertificaLe Hol-der's Compliance Fl1ing
21 did not include proof that copies of the Emergency Action
Plan were provided to the New York State Division of Homeland

Security and Emergency Servj-ces and loca1 emergency responders
that serve the Facilit.y, ds required by t.he Condj-tion. However,

Staff noted that t.his requirement did not serve any practical
purpose for the limited activity of tree clearing and

recommended t.he conditional approval of Compllance Filing 21 for
tree clearing activities. on1y, because it, reasonably complied
with the applicable Certificate Condition.

On August 8, 20L9 the Commission conditionally
approved Compliance Filing 21 for tree clearing purposes. On

August 23, 201-9, the Certificate Holder submitted a supplement

to Compliance Filing 21, providj-ng proof that copies of the
Emergency Action Plan had been provided to the New York State
Division of Homeland Security and Emergency Services and 1oca1

emergency responders that serve the Facility. Accordingly, the

Commission finds here that. the Emergency Action PLan fil-ed, and

supplemented, reasonably assures compliance. with Cert.ificate
Condition 21, of the Certificate Order. D

Condition 30

Pursuant to Certificate Condition 30, the Shadow

Flicker Impacts Analysis, Control, Minimization and Mitigation
Plan was first submj-tted on .Tune 21, 201-9, by Lhe Certj-ficate
Holder and was reviewed by DPS staff. A public comment was

received on June 27, 201-9 stating t.hat. Compliance Filing 30 did
not include a receptor for the non-participating cabin of the

.;
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The Commission orders
1. The Emergency Action Plan filed by Cassadaga

Wind, LLC on ,June 21-, 20L9, and supplemented on August 23, 20L9,

is approved.

2. The Shadow Flicker Impacts Analysis, Control,

Minimization and Mitigation Plan filed by Cassadaga Wind, LLC on

.Tune 2A, 2A19, and supplemented on July 23 and August 8, 20L9 is
approved.

3. This proceeding is continued.

By the Commission,

(srcNED) KATHLEEN H. BURGESS
Secretary
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Monteleone family on Plank Road in Cherry Creek. Staff advised
the Certificate Holder that the Shadow Flicker modeling must be

resubmitted with the previously missing receptor included. The

Certificate Holder supplemented its Complj-ance Filing 30 on

July 23, 201-9 with the previously missing receptor. Arr

additlonal public comment was received on July 30, 2079 stating
that the supplemented shadow flicker model depicted the
Monteleone receptor in t.he wrong geographic locat.ion. Staff
concurred wit.h these comments and advised the Certificat,e Hol-der

that the shaCow flieker model should be supplemented

accordingly, with t.he receptor for the Monteleone receptor in
the correct geographic locaLion.

The Certificate Holder supplemented it.s shadow flicker
model for the second time on August 8, 2019. Staff revj-ewed the
supplemented Compliance Filing 30 and advises that it is now

consistent with the requlrements of Certificate Condition 30.

The Shadow Fl-icker Impacts Analysis, Control, Minj-mizatj-on and

Mitigation Plan demonstrates the number of shadow flicker hours

that. all non-participatlng and participating residences within
the Project area is expected to receive each year as well as the
type of system installed on t.he wj-nd t.urbines that is expect.ed

to be used for monitorlng/mitigation of shadow flicker.
AccordinEly, the Commission finds *'hat the Shadow

Flicker Impacts Analysis, Control, Minimizatj-on and Mit.igation
Plan filed reasonably assures compliance with Certificate
Condit.ion 30 of the Cert.ificate Order.

CONCLUSION

The Commission finds t.hat Compllance Filings 2t and 30

as filed reasonably assure compliance with the corresponding
Certificate Conditions in t.he Order and are approved.
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