STATE OF NEW YORK
PUBLIC SERVICE COMMISSION

At a session of the Public Service
Commission held in the City of
Albany on October 17, 2019

COMMISSIONERS PRESENT:

John B. Rhodes, Chair
Diane X. Burman
James S. Alesi
Tracey A. Edwards
John B. Howard

CASE 14-F-0490 - Application of Cassadaga Wind LLC for a
Certificate of Environmental Compatibility and
Public Need Pursuant to Article 10 to Construct
a Wind Energy Project.

ORDER APPROVING COMPLIANCE FILINGS
23, 26, 27, 35, and 36

(Issued and Effective October 22, 2019)

BY THE COMMISSION:
INTRODUCTION

On January 17, 2018, the New York State Board on
Electric Generation Siting and the Environment (Siting Board)
granted a Certificate of Environmental Compatibility aﬁd Public
Need, With Conditions (Certificate Order)! to Cassadaga Wind, LLC
(Cassadaga Wind or Certificate Holder) pursuant to Public
Service Law (PSL) §168. The Certificate Order authorizes

Cassadaga Wind to construct and operate a utility-scale wind

1 Case 14-F-0490, Application of Cassadaga Wind LLC for a
Certificate of Environmental Compatibility and Public Need
Pursuant to Article 10 to Construct a Wind Energy Project,
Order Granting Certificate of Environmental Compatibility and
Public Need, With Conditions (issued January 17, 2018).
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energy facility (the Project) in the Towns of Charlotte, Cherry
Creek, Stockton, and Arkwright, in Chautauqua County. The
Certificate Order contained Certificate Conditions that require
several compliance filings by the Certificate Holder, which must
be approved by the Siting Board or the Public Service Commission
(Commission), in the event the Siting Board’s jurisdiction has
ceased, the latter being the case here. These compliance filings
include conditions for construction and operational impact
mitigation;2

As detailed in this Order, the Certificate Holder
submitted several initial compliance filings on June 21 and June
28, 2019. The Certificate Holder then supplemented those
filings on various dates in September. Though this Order, the
Commission approves these supplemental compliance filings, for

the purposes identified below.

BACKGROUND
Condition 23

Certificate Condition 23 requires the Certificate
Holder to submit the following:

The Final Health and Safety Plan that shall
be implemented during the facility
construction, operation, and
decommissioning.

2 Under 16 NYCRR §1002.2, “[t]lhe applicant may not commence
construction of all or any portion of the facility or
interconnections for which the Board has required approval of
a compliance filing as a condition precedent to such
construction until the applicant has submitted the required
compliance filing for that portion of the facility and
received approval of it by the Board, or by the Commission
after the Board’s jurisdiction has ceased.”
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Condition 26

Certificate Condition 26 requires the Certificate
Holder to submit the following:

A Final Traffic Control Plan that will be
developed in order to minimize potential
delays to local traffic during construction.
The Certificate Holder shall coordinate with
the State, County, and local municipalities to
respond to any locations that may experience
any traffic flow or capacity issues. The
Traffic Control Plan shall include copies of
Host Community Agreements and/or Road Use
Agreements with the county and Towns where the
local roads are being used for delivery and
construction vehicle transport routes.

Condition 27

Certificate Condition 27 requires the Certificate

Holder to submit the following:

Maps, site plans and profile figures, and
construction details for the Facility to be
constructed. Shapefile data shall be provided
to DPS Staff for the locations of turbines,
collection lines, transmission lines,
designated construction and laydown areas,
access ways, and other Project facilities.
Final design drawings, site plans, and
construction details will include setback
dimensions that adhere to the following
requirements for turbine locations:

a) 1.5 times the turbine tip blade height from
the substation;

b) 1.5 times the turbine tip blade height from
the 115-kV generator lead line;

c) 1.1 times the turbine tip blade height from
gas wells (unless waived by landowner and gas
well operator) ;

d) 550 feet from public roads;

e) 550 feet from State lands;

f) 550 from non-residential structures;

g) 1,500 feet from non-participating
residences;

h) 1,000 feet from participating residences;
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i) 550 feet from non-participating parcels;
and

j) 100 feet from State jurisdictional
wetlands, unless otherwise permitted pursuant
to this Certificate.

Condition 35

Certificate Condition 35 requires the Certificate

Holder to submit the following:

Final wetland and stream impact drawings, site
plans, and construction details (including the
POI station and National Grid electric lines)
shall incorporate and accurately depict
methods for minimization of impacts to each
wetland and stream. The plan shall include a
table that identifies all wetlands and streams
within the Project area and provides the
following information for each individual
resource:

a) Wetland delineation types and DEC stream
classifications;

b) Assessment of reasonable avoidance
measures;

c) Identification and assessment of methods to
minimize impacts; and

d) References to the location of each resource
where shown in the final design drawings, site
plans, and construction details. ‘

Condition 36
Certificate Condition 36 requires the Certificate

Holder to submit the following:

A final Wetlands Mitigation Plan addressing
impacts to federal and State wetlands shall be
developed in coordination with DEC, DPS Staff,
and the Corps to satisfy applicable federal
and State regulations.

PUBLIC NOTICE

The Certificate Holder filed Compliance Filing 23 on

June 21, 2019; Compliance Filing 26 on September 20, 2019;
_4_
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Compliance Filing 27 on September 20, 2019; Complianée Filing 35
on September 13, 2019; and Compliance Filing 36 on September 20,
2019 as required under 16 NYCRR §1002.2(c) (1-5). Pursuant to 16
NYCRR §1002.2(d), “[alny interested person or party may file
comments regarding any compliance filing within 21 days of the
filing and service of such compliance filing done in accordance
with subdivision (c) of this section.” No comments were filed
during the 21-day comment period for Compliance Filings 23, 26,
27, and 35. . Comments were filed during the 21-day comment

period for Compliance filing 36.

LEGAL AUTHORITY

Under PSL §168(7), “[flollowing any rehearing and any
judicial review of the Board's decision, the board's
jurisdiction over an application shall cease, provided, however,
that the permanent Board shall retain jurisdiction with respect
to the amendment, suspension or revocation of a certificate.”
Therefore, as it pertains to the compliance filings described
here, the Siting Board’s jurisdiction has ceased. Accordingly,
pursuant to 16 NYCRR §1002.2(f)3 the Commission has the
jurisdiction to approve these compliance filings.4

PSL §168(5) includes a delegation of authority to the
Commission for compliance administration. That section states

“[t]he department [of Public Service] or the [Public Service]

3 “Compliance filings will not be effective until approved by
the Board or by the Commission after the Board's jurisdiction
has ceased.”

4 Specifically, PSL §168(7) states that “[flollowing any
rehearing and any judicial review of the board's decision, the
board's jurisdiction over an application shall cease,
provided, however, that the permanent board shall retain
jurisdiction with respect to the amendment, suspension or
revocation of a certificate.”
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Commission shall monitor, enforce and administer compliance with
any terms and conditions set forth in the [Siting] board’s order
[Order Granting Certificate of Environmental Compatibility and
Public Need] .”

The Siting Board’s rules, 16 NYCRR §1002(1l), establish
procedures and requirements for a certificate holder to comply
with the “terms, conditions, limitations, or modifications of
the construction and operation of the facility authorized in the
certificate.” 16 NYCRR § 1002.2 describes the procedures that a
certificate holder must comply with, including filing
requirements and notice procedures. In addition, it outlines the
jurisdiction of the Siting Board and the Commission in approving
compliance filings. 16 NYCRR §1002.2(b) establishes that a
phased approach to compliance filings can occur so long as the
“applicant has submitted the required compliance filing for that
portion of the facility and received approval of it by the
Board, or by the Commission after the Board's jurisdiction has
ceased.”

Pursuant to 16 NYCRR §1002.3 a certificate holder is
required to submit “(a) a description of and citation to the
requirement in a certificate or an order for which compliance is
to be demonstrated; (b) a description of how the applicant will
comply with the requirements of the certificate or order; and
(c) final maps, plans, diagrams, drawings, studies, reports or
other documents demonstrating compliance.” Under 16 NYCRR
§1002.2(g), the Siting Board (or the Commission if the Siting
Board’s juriédiction has ceased) may approve compliance filings
subject to specified terms, conditions, limitations, or
modifications. Finally, pursuant to 16 NYCRR 1002.2(i), the
standard of review for compliance filings shall be whether the
“compliance filing reasonably assures compliance with the.

Certificate.”
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DISCUSSION

Condition 23

Pursuant to Certificate Condition 23, the Final Health
and Safety Plan was submitted on June 21, 2019 by the
Certificate Holder and was reviewed by DPS Staff. Certificate
Condition 23 was previously approved for the tree clearing
phase. Supplemental filings made by the Certificate Holder for
other Certificate Orders now allow for Compliance Filing 23 to
be approved for all phases of construction. Accordingly, the
Commission finds that the Final Health and Saféty Plan as filed
reasonably assures compliance with Certificate Condition 23 of

the Certificate Order.

Condition 26

Pursuant to Certificate Condition 26, the Final
Traffic Control Plan was submitted on June 21, 2019,
supplemented on September 11 and 20, 2019 by the Certificate
Holder, and was reviewed by DPS Staff. The Final Traffic
Control Plan was previously approved for the tree clearing phase
since an agreement with the County for road use had not yet been
finalized. The County road use agreement is now in place and
the required payment was made as of September 20, 2019.
Accordingly, the Commission finds that the Final Traffic Control
Plan as filed and supplemented reasonably assures compliance

with Certificate Condition 26 of the Certificate Order.

Condition 27

Pursuant to Certificate Condition 27, the Final Maps,
site plans, profile figures, and construction details were
submitted on .June 28, 2019, supplemented on September 11 and 20,
2019 by the Certificate Holder, and were reviewed by DPS Staff.

The Final Maps, site plans, profile figures, and construction

—
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details were previously approved for the tree clearing phase
since finalized civil drawings were not yet submitted. The
Certificate Holder provided finalized civil drawings on
September 11 and 20, 2019. Accordingly, the Commission finds
that the Final Maps, site plans, profile figures, and
construction details as filed and supplemented reasonably assure
compliance with Certificate Condition 27 of the Certificate

Order.

Condition 35

Pursuant to Certificate Condition 35, the Final
wetland and stream impact drawings were submitted on June 21,
2019, supplemented September 13, 2019, by the Certificate
Holder, and were reviewed by DPS Staff. As supplemented, the
Final wetland and stream impact drawings included a table of
every stream and wetland within the Project area and the
mitigation methods used to reduce impacts to every non-avoidable
stream and/or wetland. Accordingly, the Commission finds that
the Final wetland and stream impact drawings as filed and
supplemented reasonably assure compliance with Certificate

Condition 35 of the Certificate Order.

Condition 36

Pursuant to Certificate Condition 36, the Final
Wetlands Mitigation Plan was submitted on June 21, 2019,
supplemented on September 20, 2019, by the Certificate Holder,
and was reviewed by DPS Staff. Comments on the Wetlands
Mitigation Plan were submitted on September 19, 2019. These
comments indicated generic concerns about the inadequacies of
wetland creation or augmentation as a viable impact mitigation
practice. Staff reviewed these comments and noted the concerns,

but advises that appropriate planning, mitigation design, and
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long-term monitoring provisions are incorporated into the
proposed plans, which have been reviewed by the New York State
Department of Environmental Conservation (DEC). The Final
Wetlands Mitigation Plan, as supplemented by the Certificate
Holder, describes the amount of temporary and permanent wetland
impacts associated with the project, and provides a mitigation
plan adequate to offset the extent and nature of direct project
impacts. The plan was developed in coordination with DEC and
the US Army Corp of Engineers as fequired by Condition 36.
Accordingly, the Commission finds that the Final Wetlaﬁds
Mitigation Plan as filed and supplemented reasonably assures
compliance with Certificate Condition 36 of the Certificate

Order.

CONCLUSION

The Commission finds that Compliance Filings 23, 26,
27, 35, and 36 as filed and supplemented reasonably assure
compliance with the corresponding Certificate Conditions in the

Order and are approved.

The Commission orders:

1. The Final Health and Safety Plan filed by

Cassadaga Wind, LLC on June 21, 2019, pursuant to Condition 23
is approved for all phases of construction. ‘

2. The Final Traffic Control Plan filed by Cassadaga
Wind, LLC on June 21, 2019 and supplemented oﬁ September 11 and
20, 2019, pursuant to Condition 26 is approved for all phases of
construction.

3« The Final Maps, site plans and profile figures,
and construction details filed by Cassadaga Wind, LLC on

June 28, 2019 and supplemented on September 11 and 20, 2019,
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pursuant to Condition 27 is approved for all phases of
construction.

4. The Final wetland and stream impact drawings
filed by Cassadaga Wind, LLC on June 21, 2019 and supplemented
on Septembér 13, 2019, pursuant to Condition 35 is approved for
all phases of construction.

5, The Final Wetlands Mitigation Plan filed by
Cassadaga Wind, LLC on June 21, 2019 and supplemented on
September 20, 2019, pursuant to Condition 36 is approved for all
phases cf Construction.

6. This proceeding is continued.

By the Commission,

(STGNED) ' MICHELLE L. PHILLIPS
Acting Secretary
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